Stormwater Stakeholder Advisory Group (SAG)
May 11, 2015
Final Meeting Notes?

Location: DEQ Piedmont Regional Office
Training Room
4949-A Cox Road, Glen Allen, VA

SAG Members Present:

Michael L. Toalson, HBAV

Bart Thrasher, VDOT

Adrienne Kotula, James River Association
Rick Parrish, Private Citizen (formerly SELC)
Whitney Katchmark, HRPDC

L. Eldon James, Jr., Rappahannock River
Chris Pomeroy, Aqua Law

Katie Frazier, Va. Agribusiness Council

SAG Members Absent:

M. Ann Neil Cosby, Sands Anderson

Glenn Telfer, Draper Aden

Peggy F. Sanner, Chesapeake Bay Foundation
Peter J. Rigby, Paciulli Simmons

Douglas Beisch, Stantec

Facilitator: Mark Rubin, VCU
Recorder: Debra Harris, DEQ

Guests and Public Attendees:
Drew Hammond, DEQ

Fred Cunningham, DEQ

Joan Salvati, DEQ

Joe Wood, CBF

Christine Watlington, VDOT
Lee Hill, Joyce Engineering

Start:  10:15a.m.
End: 3:35 p.m.

Austin R. Mitchell, Amherst County
Philip F. Abraham, VACRE

Larry J. Land, VACO

Joe Lerch, VML

Jimmy Edmonds, Loudoun County
Elizabeth A. Andrews, DEQ
Melanie Davenport, DEQ

James Golden, DEQ

John McCutcheon, DEQ

Chris French, Contech

June Whitehurst, Norfolk

Barbara Brumbaugh, City of Chesapeake
Cindy Berndt, DEQ

Kathleen O’'Connell

l. Agenda ltem: Welcome & Review Minutes and Developments
Discussion Leader: Mark Rubin, Facilitator
Discussion: Mr. Rubin welcomed everyone to the fourth meeting of the SAG? and asked each attendee to introduce themselves. Mr.
Rubin explained that there is an open chair at the table for members of the public to use during a discussion and all attendees were
reminded to sign-in. The agenda for the day (see Attachment B) was reviewed and the SAG was then asked if there were any new
developments and none were noted.

Il. Agenda Item: Workgroup reports and other small group matters
Discussion Leader: Elizabeth Andrews, DEQ
Discussion: The SAG was reminded that the work groups were tasked with going through their matrix assignments and would work
on harmonizing the SWMA, ESCL, and the CBPA provisions. The work groups that had met are the WWG and the EWG. The SAG
was reminded that the information presented is not a final recommendation. The work groups will submit their final recommendations
for the SAG’s consideration once their tasks are completed. Ms. Andrews provided an overview of the EWG and WWG draft
documents that were handed out to the SAG (see Attachment B) and summarized the discussions of the work groups for the SAG.

EWG Overview
Ms. Andrews went over the EWG handout (see Attachment B for draft EWG document) and summarized the EWG discussions
regarding the enforcement provisions of the articles. Comments noted by the SAG during the overview are provided below.

1 see List of Acronyms in Attachment A
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Virginia Stormwater Management Fund

e Should SW penalties go into the VEERF like the other water programs? If not and the SW penalties continue to go to the Virginia
Stormwater Management Fund, what about enforcement orders that address two or more different media violations and how is the
department to handle penalties with different funds?

e Ms. Andrews noted that the EWG will be revisiting the fund issue. Part of the issue is that the department does not yet have
enough data on enforcement of the VSMP so it is difficult to determine the effect on program funding.

Monitoring & Reports

o The SAG had some comments and raised some questions regarding the stop work order provisions and how it could/if it could be
utilized by DEQ.

o DEQ s tied to the APA process while the localities are not and it was noted that the ACOE can also issue stop work orders for
sites that are found to be in violation of their permit provisions.

e Part of the issue is that DEQ is the VSMP authority for some localities and, therefore, as the VSMP authority, DEQ may need the
ability to issue stop work orders or other similar enforcement mechanism.

o The SAG discussed the “cause” standards for issuance of a stop work order in the SWMA and the ESCL and asked if there was a
way to standardize the process.

Information to be Furnished

o The question of whether localities need to have similar provisions in the ESCL for the VESCP authorities was discussed by the
SAG. In most cases, localities assume that under their general police powers they have the ability to ask for and obtain information
they need for their responsibilities as a VESCP authority. Some commented that the provisions of the SWCL under § 62.1-44:21
should not be amended.

Enforcement by Injunction
The provisions of § 62.1-44.15:64.H need to be reviewed.

o The APA process under § 62.1-44.15:64 is not a quick process.

o §62.1-44.15:64 interjects the DEQ into the middle between a locality and an aggrieved adjacent owner.

o [sit possible to cross reference to other protections for the aggrieved party and streamline this provision?

e The DEQ will review this issue along with the injunctions/stop work orders and develop harmonized language if possible.
WWG Overview

Ms. Andrews went over the WWG handout (see Attachment B for draft WWG document) and summarized the WWG discussions for
each topic. The SAG had no additional thoughts on the overview provided on the WWG draft document.

lll. Agenda Item: Work Group Meetings

Discussion Leader: Mark Rubin, Facilitator

Discussion: The work groups selected meeting dates: (i) the NWG will meet on May 26 at 1:00 pm; (i) the WWG will meet on May
21stat 2:00 pm; (iii) the EWG will meet on May 22 at 9:00 am; and, (iv) the IWG will meet on June 37 at 2:00 pm. All meetings will be
at DEQ Central Office in Richmond. During the discussion it was noted that the IWG does not have an assignment from the matrix
assignment list and was assigned to evaluate the who/what options including implementation, identifying where there are conflicts and
the opt in/opt out issues. Additionally, the issue of co-regulator was discussed and an outline will be drafted for future discussion of the
co-regulator issue (Pomeroy).

The SAG broke for lunch at 11:45 a.m. and reconvened at 12:54 p.m.

IV. Agenda Item: Review draft proposals from DEQ that group requested
Discussion Leader: Elizabeth Andrews, DEQ
Discussion: Ms. Andrews lead the SAG through a review and explanation of the strawman document (Attachment B) that DEQ staff
were asked to develop for the SAG’s consideration. The SAG discussed the proposed changes to the provisions concerning training
and multijurisdictional projects under the SWMA and the ESCL.

During the discussions, the SAG noted concerns over the revisions for the training provisions in the SWMA (§§ 62.1-44.15:27,

44.15:30 & 44.15:32) and the ESCL ((§§ 62.1-44.15:52, 44.15:53 & 44.15:55) . Some of the comments noted were:

o There was a concern over changing the DEQ “shalls” to “mays”. Some indicated that this could have possible fiscal impact to the
agency’s budget allocation and that localities need assurance that DEQ will provide technical assistance and training.



o Clarification of the language for renewals should be included.
The DEQ would like to have flexibility in the statutory language regarding third party trainers and research.

e There is concern a “may” would impact the ability for localities to obtain assistance including such items as the SW Handbook and
the E&SC Handbook.
s there any value to the RLD program? Any measurable successes?

o The RLD program is all that is available right now and it is an on-line program, so why does it need to be deleted? RLD is required
by localities to sign for the local permits and for those that do land-disturbance.

o The RLD program is an incentive for those that do the work to have certification/training. Additional information is needed and the
RLD issue needs to be discussed further.

o DEQ prefers to regulate the land-disturbing activity not those that do the work. DPOR is the agency that certifies people doing the
work for particular professions.

o Should there be a parallel owner/operator concept in E&SC?

Based on the discussion, the SAG suggested the following revisions to the training strawman:
o For§62.1-44.15:27.C:
C.lIn support of VSMP author/t/es the Depan‘ment shall:

pregramsr Prowde ass:stance fo Iocallt/es the@epa#mem—sha#ae#vegkasslsueea#tfes in the establlshment and adm/n/stratlon of thelr
individual or regional programs. -a

stpportto-severalocalitios:

o For§62.1-44.15:30 , the “may” should be changed to “shall” in subsection A; and, the phrase “of this certification” should be
added to the end of subsection B.

For § 62.1-44.15:32, DEQ will relook at this section and provide another revision.

For § 62.1-44.15:52, the SAG suggested moving subsection E and striking subsections B and F.

For § 62.1-44.15:53, the SAG suggested that DEQ look at the parallel provisions in the SWMA and provide another revision.
For § 62.1-44.15:55, input from the localities is necessary and further consideration/redraft of this section is needed.

Based on the discussions, the DEQ will relook at the training provisions and provide another revision for the SAG’s consideration.

Ms. Andrews then provided an overview on the proposed changes to the provisions regarding multijurisdictional projects. It was noted
that much of this language is prescriptive as there were issues with localities not coming to agreement on these types of projects. The
SAG agreed to some of the concepts and suggests subsection H of § 62.1-44.15:27 be revised as follows:

H. A VSMP authority may enter into agreements or contracts with the Department, soil and water conservation districts, adjacent
localities, or other public or private entities to carry out or assist with the responsibilities of this article. A VSMP Authority may enter into
an agreement with an adjacent VSMP authority regarding the administration of multijurisdictional projects which designates-whereby
the-jurisdiction-that contains-the-greater portion-of the-projest-who shall be responsible for all or part of the administrative procedures.

Based on the discussions, DEQ will revise the strawman for multijurisdictional projects for further discussion by the SAG.

V. Agenda ltem: April 17t Minutes
Discussion Leader: Mark Rubin, Facilitator
Discussion: The SAG was asked if there were any comments on the draft minutes for their April 17, 2015 meeting. There were no
comments or revisions suggested; therefore, these minutes will be finalized and posted on Town Hall.

VI. Agenda Item: Discussion of Matrix Issues Left to the Large Group
Discussion Leader: Mark Rubin, Facilitator and Elizabeth Andrews, DEQ
Discussion: Mr. Rubin asked the SAG to go to the agenda under IV. B for discussion of the annual standards and specifications

provisions for state and federal agencies. These provisions are found in § 62.1-44.15:31 of the SWMA. Should these be “may” or
“shall”? Should the inspections be annual or have other timeframe for periodic inspections? Melanie Davenport provided the
background on the concept of annual standards and specifications. The SAG discussed the questions.

For state entities, the provision requires that they submit annual standards and specifications while federal entities “may” submit. The
SAG agreed that “may” was appropriate for state entities; however, VDOT prefers to keep the provision a “shall” for them.



Mr. Rubin reminded the SAG that this work needs to be completed by September and that the bulk of the work right now is with the
work groups. He then asked the SAG to start thinking in terms of drafting.

The SAG meeting was then adjourned.



Attachment A
List of Acronyms

Acronyms:

ACOE - Army Corps of Engineers

CBPA - Chesapeake Bay Preservation Act

DEQ - Department of Environmental Quality

DPOR - Department of Professional and Occupational Regulation
E&SC - erosion and sedimentation control

ESCL - Erosion and Sedimentation Control Law

EWG - Enforcement Work Group (a subgroup of the SAG)

RLD — Responsible Land Disturber

SAG - Stormwater Stakeholder Advisory Group

SWCL - State Water Control Law (in this context the term normally refers to the general provisions)
SWMA - Stormwater Management Act

VSMP - Virginia Stormwater Management Program

WWG - Wordsmithing Work Group (a subgroup of the SAG)
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Handouts



STORMWATER SAG AGENDA

5/11/15



I. Welcome and Introductions

II. Workgroup reports and other small group matters

A.  Enforcement

B. Wordsmithing

C. Nutrient credits

D. Implementation

E. Larry Land and Joe Lerch special subcommittee

III. Review draft proposals from DEQ that group requested

IV. Discussion of matrix issues that are left to the large group

A. Allowing private and other public entities to be VSMP authorities

B. Annual inspections – may vs. shall, annual or other periodic inspections

C. Allowing localities to set more stringent ordinances

D. Fees – how set

E. Issues identified by work groups for whole group

V. Set dates for work group meetings and next steps

VI. [bookmark: _GoBack]If time, begin broader discussion of fees and penalties

pve00221
File Attachment
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Enforcement Work Group Recommendations



1. Virginia Stormwater Management Fund

		SWMA

(LINE 406)



		62.1-44.15:29 - Unique to SWMA, although Fund is referenced in ESCL & CBPA, and in 62.1-44.15(8a)

§ 62.1-44.15:29. Virginia Stormwater Management Fund established.

There is hereby created in the state treasury a special nonreverting fund to be known as the Virginia Stormwater Management Fund, hereafter referred to as "the Fund." The Fund shall be established on the books of the Comptroller. All moneys collected by the Department pursuant to §§ 62.1-44.15:28, 62.1-44.15:38, and 62.1-44.15:71 and all civil penalties collected pursuant to § 62.1-44.19:22 shall be paid into the state treasury and credited to the Fund. Interest earned on moneys in the Fund shall remain in the Fund and be credited to it. Any moneys remaining in the Fund, including interest thereon, at the end of each fiscal year shall not revert to the general fund but shall remain in the Fund. Moneys in the Fund shall be used solely for the purposes of carrying out the Department's responsibilities under this article. Expenditures and disbursements from the Fund shall be made by the State Treasurer on warrants issued by the Comptroller upon written request signed by the Director.

An accounting of moneys received by and distributed from the Fund shall be kept by the State Comptroller.

2004, c. 372, § 10.1-603.4:1; 2012, cc. 748, 785, 808, 819; 2013, cc. 756, 793.









Virginia Stormwater Management Fund Recommendation: 

· Keep as is.



2. Monitoring & Reports

		SWMA

(LINE 746)

		ESCL

(LINE 1491)



		§ 62.1-44.15:37. Monitoring, reports, investigations, inspections, and stop work orders.

A. The VSMP authority (i) shall provide for periodic inspections of the installation of stormwater management measures, (ii) may require monitoring and reports from the person responsible for meeting the permit conditions to ensure compliance with the permit and to determine whether the measures required in the permit provide effective stormwater management, and (iii) shall conduct such investigations and perform such other actions as are necessary to carry out the provisions of this article. If the VSMP authority, where authorized to enforce this article, or the Department determines that there is a failure to comply with the permit conditions, notice shall be served upon the permittee or person responsible for carrying out the permit conditions by mailing with confirmation of delivery to the address specified in the permit application, or by delivery at the site of the development activities to the agent or employee supervising such activities. The notice shall specify the measures needed to comply with the permit conditions and shall specify the time within which such measures shall be completed. Upon failure to comply within the time specified, a stop work order may be issued in accordance with subsection B by the VSMP authority, where authorized to enforce this article, or by the Board, or the permit may be revoked by the VSMP authority, or the state permit may be revoked by the Board. The Board or the VSMP authority, where authorized to enforce this article, may pursue enforcement in accordance with § 62.1-44.15:48. 

B. If a permittee fails to comply with a notice issued in accordance with subsection A within the time specified, the VSMP authority, where authorized to enforce this article, or the Department may issue an order requiring the owner, permittee, person responsible for carrying out an approved plan, or person conducting the land-disturbing activities without an approved plan or required permit to cease all land-disturbing activities until the violation of the permit has ceased, or an approved plan and required permits are obtained, and specified corrective measures have been completed.

Such orders shall be issued (i) in accordance with local procedures if issued by a locality serving as a VSMP authority or (ii) after a hearing held in accordance with the requirements of the Administrative Process Act (§ 2.2-4000 et seq.) if issued by the Department. Such orders shall become effective upon service on the person by mailing, with confirmation of delivery, sent to his address specified in the land records of the locality, or by personal delivery by an agent of the VSMP authority or Department. However, if the VSMP authority or the Department finds that any such violation is grossly affecting or presents an imminent and substantial danger of causing harmful erosion of lands or sediment deposition in waters within the watersheds of the Commonwealth or otherwise substantially impacting water quality, it may issue, without advance notice or hearing, an emergency order directing such person to cease immediately all land-disturbing activities on the site and shall provide an opportunity for a hearing, after reasonable notice as to the time and place thereof, to such person, to affirm, modify, amend, or cancel such emergency order.

If a person who has been issued an order is not complying with the terms thereof, the VSMP authority or the Department may institute a proceeding in accordance with § 62.1-44.15:42. 

1989, cc. 467, 499, § 10.1-603.11; 2004, c. 372; 2012, cc. 785, 819. 2013, cc. 756, 793.



		§ 62.1-44.15:58. Monitoring, reports, and inspections.

A. The VESCP authority (i) shall provide for periodic inspections of the land-disturbing activity and require that an individual holding a certificate of competence, as provided by § 62.1-44.15:52, who will be in charge of and responsible for carrying out the land-disturbing activity and (ii) may require monitoring and reports from the person responsible for carrying out the erosion and sediment control plan, to ensure compliance with the approved plan and to determine whether the measures required in the plan are effective in controlling erosion and sediment. However, any VESCP authority may waive the certificate of competence requirement for an agreement in lieu of a plan for construction of a single-family residence. The owner, permittee, or person responsible for carrying out the plan shall be given notice of the inspection. If the VESCP authority, where authorized to enforce this article, or the Department determines that there is a failure to comply with the plan following an inspection, notice shall be served upon the permittee or person responsible for carrying out the plan by mailing with confirmation of delivery to the address specified in the permit application or in the plan certification, or by delivery at the site of the land-disturbing activities to the agent or employee supervising such activities. The notice shall specify the measures needed to comply with the plan and shall specify the time within which such measures shall be completed. Upon failure to comply within the time specified, the permit may be revoked and the VESCP authority, where authorized to enforce this article, the Department, or the Board may pursue enforcement as provided by § 62.1-44.15:63. 

B. Notwithstanding the provisions of subsection A, a VESCP authority is authorized to enter into agreements or contracts with districts, adjacent localities, or other public or private entities to assist with the responsibilities of this article, including but not limited to the review and determination of adequacy of erosion and sediment control plans submitted for land-disturbing activities as well as monitoring, reports, inspections, and enforcement where an authority is granted such powers by this article.

C. Upon issuance of an inspection report denoting a violation of this section, § 62.1-44.15:55 or 62.1-44.15:56, in conjunction with or subsequent to a notice to comply as specified in subsection A, a VESCP authority, where authorized to enforce this article, or the Department may issue an order requiring that all or part of the land-disturbing activities permitted on the site be stopped until the specified corrective measures have been taken or, if land-disturbing activities have commenced without an approved plan as provided in § 62.1-44.15:55, requiring that all of the land-disturbing activities be stopped until an approved plan or any required permits are obtained. Where the alleged noncompliance is causing or is in imminent danger of causing harmful erosion of lands or sediment deposition in waters within the watersheds of the Commonwealth, or where the land-disturbing activities have commenced without an approved erosion and sediment control plan or any required permits, such an order may be issued whether or not the alleged violator has been issued a notice to comply as specified in subsection A. Otherwise, such an order may be issued only after the alleged violator has failed to comply with a notice to comply. The order for noncompliance with a plan shall be served in the same manner as a notice to comply, and shall remain in effect for seven days from the date of service pending application by the VESCP authority, the Department, or alleged violator for appropriate relief to the circuit court of the jurisdiction wherein the violation was alleged to have occurred or other appropriate court. The order for disturbance without an approved plan or permits shall be served upon the owner by mailing with confirmation of delivery to the address specified in the land records of the locality, shall be posted on the site where the disturbance is occurring, and shall remain in effect until such time as permits and plan approvals are secured, except in such situations where an agricultural exemption applies. If the alleged violator has not obtained an approved erosion and sediment control plan or any required permit within seven days from the date of service of the order, the Department or the chief administrative officer or his designee on behalf of the VESCP authority may issue a subsequent order to the owner requiring that all construction and other work on the site, other than corrective measures, be stopped until an approved erosion and sediment control plan and any required permits have been obtained. The subsequent order shall be served upon the owner by mailing with confirmation of delivery to the address specified in the permit application or the land records of the locality in which the site is located. The owner may appeal the issuance of any order to the circuit court of the jurisdiction wherein the violation was alleged to have occurred or other appropriate court. Any person violating or failing, neglecting, or refusing to obey an order issued by the Department or the chief administrative officer or his designee on behalf of the VESCP authority may be compelled in a proceeding instituted in the circuit court of the jurisdiction wherein the violation was alleged to have occurred or other appropriate court to obey same and to comply therewith by injunction, mandamus, or other appropriate remedy. Upon completion and approval of corrective action or obtaining an approved plan or any required permits, the order shall immediately be lifted. Nothing in this section shall prevent the Department, the Board, or the chief administrative officer or his designee on behalf of the VESCP authority from taking any other action specified in § 62.1-44.15:63. 

1973, c. 486, § 21-89.8; 1986, c. 328; 1988, cc. 694, 891, § 10.1-566; 1992, c. 298; 1993, c. 925; 2001, c. 490; 2003, c. 827; 2012, cc. 249, 785, 819; 2013, cc. 756, 793.









Monitoring & Reports Recommendations:

· ESCL §62.1-44.15:58.A – DEQ will review certification requirements as part of their review of the education and training provisions and see if the RLD certificate requirement can be deleted. If it can, then § 62.1-44.15:37 and § 62.1-44.15:58 could be combined into one provision.  Wait on DEQ review/draft of education and training provisions under §§62.1-44.15:30, 15:52(E), 15:52(F) and 15:53.

· ESCL §62.1-44.15:58.B – This subsection belongs under § 62.1-44.15:54. Establishment of Virginia Erosion and Sediment Control Program. 

· ESCL §62.1-44.15:58.C – This subsection and subsection B of SWMA §62.1-44.15:37 are similar and could be combined.

· Enforcement of provisions allows for authorities to use stop work orders under 15:37; however, if DEQ issues such an order it will trigger a formal hearing process under the APA which is too long and burdensome a process to be an effective enforcement tool.  Could DEQ do these under a lesser process (as the localities do) or under an emergency order? DEQ will consider and draft an option for further discussion by the WG. 

· The EWG discussed the possibility of providing a lower standard (e.g imminent and substantial danger of causing harmful erosion of lands or sediment deposition in waters within the watersheds of the Commonwealth or otherwise substantially impacting water quality) for issuance of an emergency order under subsection B of 15:37.  However, it was recognized that such an option may be difficult for consensus agreement.





3. Right of Entry

		SWMA

(LINE 822)

		ESCL

(LINE 1563)

		SWCL

(LINE 2118)



		§ 62.1-44.15:39. Right of entry.

The Department, the VSMP authority, where authorized to enforce this article, any duly authorized agent of the Department or VSMP authority, or any locality that is the operator of a regulated municipal separate storm sewer system may, at reasonable times and under reasonable circumstances, enter any establishment or upon any property, public or private, for the purpose of obtaining information or conducting surveys or investigations necessary in the enforcement of the provisions of this article. For operators of municipal separate storm sewer systems, this authority shall apply only to those properties from which a discharge enters their municipal separate storm sewer systems.

In accordance with a performance bond with surety, cash escrow, letter of credit, any combination thereof, or such other legal arrangement, a VSMP authority may also enter any establishment or upon any property, public or private, for the purpose of initiating or maintaining appropriate actions that are required by the permit conditions associated with a land-disturbing activity when a permittee, after proper notice, has failed to take acceptable action within the time specified.

2004, c. 372, § 10.1-603.12:1; 2011, c. 453; 2012, cc. 785, 819; 2013, cc. 756, 793.

		§ 62.1-44.15:60. Right of entry.

The Department, the VESCP authority, where authorized to enforce this article, or any duly authorized agent of the Department or such VESCP authority may, at reasonable times and under reasonable circumstances, enter any establishment or upon any property, public or private, for the purpose of obtaining information or conducting surveys or investigations necessary in the enforcement of the provisions of this article.

In accordance with a performance bond with surety, cash escrow, letter of credit, any combination thereof, or such other legal arrangement, a VESCP authority may also enter any establishment or upon any property, public or private, for the purpose of initiating or maintaining appropriate actions that are required by the permit conditions associated with a land-disturbing activity when a permittee, after proper notice, has failed to take acceptable action within the time specified.

2012, cc. 785, 819, § 10.1-566.2; 2013, cc. 756, 793.



		62.1-44.20 - Does not provide Right of Entry specifically for localities; only “any duly authorized agent” of SWCB



§ 62.1-44.20. Right to entry to obtain information, etc.

Any duly authorized agent of the Board may, at reasonable times and under reasonable circumstances, enter any establishment or upon any property, public or private, for the purpose of obtaining information or conducting surveys or investigations necessary in the enforcement of the provisions of this chapter.

Code 1950, § 62.1-34; 1968, c. 659; 1970, c. 638.











Right of Entry Recommendation:

· Combine SWMA § 62.1-44.15:39 & ESCL § 62.1-44.15:60 - recommended text:

In addition to the Board’s authority set forth in § 62.1-44.20, The Department, the VESCP or VSMP authority, where authorized to enforce this article, or any duly authorized agent thereof of the Department or VSMP authority, or any locality that is the operator of a regulated municipal separate storm sewer system may,  may at reasonable times and under reasonable circumstances, enter any establishment or upon any property, public or private, for the purpose of obtaining information or conducting surveys or investigations necessary in the enforcement of the provisions of this article. For operators of municipal separate storm sewer systems, this authority shall apply only to those properties from which a discharge enters their municipal separate storm sewer systems.

In accordance with a performance bond with surety, cash escrow, letter of credit, any combination thereof, or such other legal arrangement, a VESCP or VSMP authority may also enter any establishment or upon any property, public or private, for the purpose of initiating or maintaining appropriate actions that are required by the permit conditions associated with a land-disturbing activity when a permittee, after proper notice, has failed to take acceptable action within the time specified.





4. Information to be Furnished

		SWMA

(LINE 838)

		SWCL

(LINE 2124)



		§ 62.1-44.15:40. Information to be furnished.

The Board, the Department, or the VSMP authority, where authorized to enforce this article, may require every permit applicant, every permittee, or any person subject to state permit requirements under this article to furnish when requested such application materials, plans, specifications, and other pertinent information as may be necessary to determine the effect of his discharge on the quality of state waters, or such other information as may be necessary to accomplish the purposes of this article. Any personal information shall not be disclosed except to an appropriate official of the Board, Department, U.S. Environmental Protection Agency, or VSMP authority or as may be authorized pursuant to the Virginia Freedom of Information Act (§ 2.2-3700 et seq.). However, disclosure of records of the Department, the Board, or the VSMP authority relating to (i) active federal environmental enforcement actions that are considered confidential under federal law, (ii) enforcement strategies, including proposed sanctions for enforcement actions, and (iii) any secret formulae, secret processes, or secret methods other than effluent data used by any permittee or under that permittee's direction is prohibited. Upon request, such enforcement records shall be disclosed after a proposed sanction resulting from the investigation has been determined by the Department, the Board, or the VSMP authority. This section shall not be construed to prohibit the disclosure of records related to inspection reports, notices of violation, and documents detailing the nature of any land-disturbing activity that may have occurred, or similar documents.

2004, c. 372, § 10.1-603.12:2; 2005, c. 102; 2012, cc. 785, 819; 2013, cc. 756, 793.

		62.1-44.21

- Applies to “owner”

- Does not require info to be provided to localities



§ 62.1-44.21. Information to be furnished to Board.

The Board may require every owner to furnish when requested such plans, specifications, and other pertinent information as may be necessary to determine the effect of the wastes from his discharge on the quality of state waters, or such other information as may be necessary to accomplish the purposes of this chapter. The Board shall not at any time disclose to any person other than appropriate officials of the Environmental Protection Agency pursuant to the requirements of the Federal Water Pollution Control Act Amendments of 1972 (P.L. 92-500) any secret formulae, secret processes, or secret methods other than effluent data used by any owner or under that owner's direction.

Code 1950, § 62.1-35; 1968, c. 659; 1970, c. 638; 1974, c. 237.











Information to be Furnished Recommendations:

· Modify 15:40 for use of “owner” instead of permittee or permit applicant; otherwise, leave section as is. 

§ 62.1-44.15:40. Information to be furnished.

The Board, the Department, or the VSMP authority, where authorized to enforce this article, may require every owner including permittees and permit applicants  permit applicant, every permittee, or any person subject to state permit requirements under this article, to furnish when requested such application materials, plans, specifications, and other pertinent information as may be necessary to determine the effect of his discharge on the quality of state waters, or such other information as may be necessary to accomplish the purposes of this article. 

Any personal information shall not be disclosed except to an appropriate official of the Board, Department, U.S. Environmental Protection Agency, or VSMP authority or as may be authorized pursuant to the Virginia Freedom of Information Act (§ 2.2-3700 et seq.). However, disclosure of records of the Department, the Board, or the VSMP authority relating to (i) active federal environmental enforcement actions that are considered confidential under federal law, (ii) enforcement strategies, including proposed sanctions for enforcement actions, and (iii) any secret formulae, secret processes, or secret methods other than effluent data used by any owner permittee or under that owner’s permittee’s direction is prohibited. Upon request, such enforcement records shall be disclosed after a proposed sanction resulting from the investigation has been determined by the Department, the Board, or the VSMP authority. This section shall not be construed to prohibit the disclosure of records related to inspection reports, notices of violation, and documents detailing the nature of any land-disturbing activity that may have occurred, or similar documents.

· Leave SWCL § 62.1-44.21 as is – no changes suggested.

· For SAG discussion – do we need a similar provision in the ESCL for a VESCP authority?

· Add to program review sections the authority for the SWCB to require information from localities.

5. Private Rights, Liability

		SWMA

(LINE 858)

		SWCL

(LINE 2134)



		§ 62.1-44.15:41. Private rights; liability.

A. Whenever a common interest community cedes responsibility for the maintenance, repair, and replacement of a stormwater management facility on its real property to the Commonwealth or political subdivision thereof, such common interest community shall be immune from civil liability in relation to such stormwater management facility. In order for the immunity established by this subsection to apply, (i) the common interest community must cede such responsibility by contract or other instrument executed by both parties and (ii) the Commonwealth or the governing body of the political subdivision shall have accepted the responsibility ceded by the common interest community in writing or by resolution. As used in this section, maintenance, repair, and replacement shall include, without limitation, cleaning of the facility, maintenance of adjacent grounds that are part of the facility, maintenance and replacement of fencing where the facility is fenced, and posting of signage indicating the identity of the governmental entity that maintains the facility. Acceptance or approval of an easement, subdivision plat, site plan, or other plan of development shall not constitute the acceptance by the Commonwealth or the governing body of the political subdivision required to satisfy clause (ii). The immunity granted by this section shall not apply to actions or omissions by the common interest community constituting intentional or willful misconduct or gross negligence. For the purposes of this section, "common interest community" means the same as that term is defined in § 55-528.

B. Except as provided in subsection A, the fact that any permittee holds or has held a permit or state permit issued under this article shall not constitute a defense in any civil action involving private rights.

2004, c. 372, § 10.1-603.12:3; 2010, c. 853; 2012, cc. 785, 819; 2013, cc. 756, 793.



		§ 62.1-44.22. Private rights not affected.

The fact that any owner holds or has held a certificate issued under this chapter shall not constitute a defense in any civil action involving private rights.

Code 1950, § 62.1-36; 1968, c. 659; 1970, c. 638.









Private Rights, Liability Recommendations:

· Leave SWCL §62.1-44.22 as is – no changes.

· §62.1-44.22 provides private rights so delete subsection B of § 62.1-44.15:41. 

· For § 62.1-44.15:41, keep subsection A and change title to “Liabilty of common interest communities”.





6. Enforcement by Injunction

		SWMA

(LINE 881)

		ESCL

(LINES 1491 & 1590)

		SWCL

(LINE 2138)



		§ 62.1-44.15:42. Enforcement by injunction, etc.

A. It is unlawful for any person to fail to comply with any stop work order, emergency order issued in accordance with § 62.1-44.15:37, or a special order or emergency special order issued in accordance with § 62.1-44.15:25 that has become final under the provisions of this article. Any person violating or failing, neglecting, or refusing to obey any rule, regulation, ordinance, approved standard and specification, order, or permit condition issued by the Board, Department, or VSMP authority as authorized to do such, or any provisions of this article, may be compelled in a proceeding instituted in any appropriate court by the Board, Department, or VSMP authority where authorized to enforce this article to obey same and to comply therewith by injunction, mandamus, or other appropriate remedy.

B. Any person violating or failing, neglecting, or refusing to obey any injunction, mandamus, or other remedy obtained pursuant to this section shall be subject, in the discretion of the court, to a civil penalty in accordance with the provisions of § 62.1-44.15:48. 

2004, c. 372, § 10.1-603.12:4; 2012, cc. 785, 819; 2013, cc. 756, 793

		§ 62.1-44.15:58. Monitoring, reports, and inspections.

A. The VESCP authority (i) shall provide for periodic inspections of the land-disturbing activity and require that an individual holding a certificate of competence, as provided by § 62.1-44.15:52, who will be in charge of and responsible for carrying out the land-disturbing activity and (ii) may require monitoring and reports from the person responsible for carrying out the erosion and sediment control plan, to ensure compliance with the approved plan and to determine whether the measures required in the plan are effective in controlling erosion and sediment. However, any VESCP authority may waive the certificate of competence requirement for an agreement in lieu of a plan for construction of a single-family residence. The owner, permittee, or person responsible for carrying out the plan shall be given notice of the inspection. If the VESCP authority, where authorized to enforce this article, or the Department determines that there is a failure to comply with the plan following an inspection, notice shall be served upon the permittee or person responsible for carrying out the plan by mailing with confirmation of delivery to the address specified in the permit application or in the plan certification, or by delivery at the site of the land-disturbing activities to the agent or employee supervising such activities. The notice shall specify the measures needed to comply with the plan and shall specify the time within which such measures shall be completed. Upon failure to comply within the time specified, the permit may be revoked and the VESCP authority, where authorized to enforce this article, the Department, or the Board may pursue enforcement as provided by § 62.1-44.15:63. 

B. Notwithstanding the provisions of subsection A, a VESCP authority is authorized to enter into agreements or contracts with districts, adjacent localities, or other public or private entities to assist with the responsibilities of this article, including but not limited to the review and determination of adequacy of erosion and sediment control plans submitted for land-disturbing activities as well as monitoring, reports, inspections, and enforcement where an authority is granted such powers by this article.

C. Upon issuance of an inspection report denoting a violation of this section, § 62.1-44.15:55 or 62.1-44.15:56, in conjunction with or subsequent to a notice to comply as specified in subsection A, a VESCP authority, where authorized to enforce this article, or the Department may issue an order requiring that all or part of the land-disturbing activities permitted on the site be stopped until the specified corrective measures have been taken or, if land-disturbing activities have commenced without an approved plan as provided in § 62.1-44.15:55, requiring that all of the land-disturbing activities be stopped until an approved plan or any required permits are obtained. Where the alleged noncompliance is causing or is in imminent danger of causing harmful erosion of lands or sediment deposition in waters within the watersheds of the Commonwealth, or where the land-disturbing activities have commenced without an approved erosion and sediment control plan or any required permits, such an order may be issued whether or not the alleged violator has been issued a notice to comply as specified in subsection A. Otherwise, such an order may be issued only after the alleged violator has failed to comply with a notice to comply. The order for noncompliance with a plan shall be served in the same manner as a notice to comply, and shall remain in effect for seven days from the date of service pending application by the VESCP authority, the Department, or alleged violator for appropriate relief to the circuit court of the jurisdiction wherein the violation was alleged to have occurred or other appropriate court. The order for disturbance without an approved plan or permits shall be served upon the owner by mailing with confirmation of delivery to the address specified in the land records of the locality, shall be posted on the site where the disturbance is occurring, and shall remain in effect until such time as permits and plan approvals are secured, except in such situations where an agricultural exemption applies. If the alleged violator has not obtained an approved erosion and sediment control plan or any required permit within seven days from the date of service of the order, the Department or the chief administrative officer or his designee on behalf of the VESCP authority may issue a subsequent order to the owner requiring that all construction and other work on the site, other than corrective measures, be stopped until an approved erosion and sediment control plan and any required permits have been obtained. The subsequent order shall be served upon the owner by mailing with confirmation of delivery to the address specified in the permit application or the land records of the locality in which the site is located. The owner may appeal the issuance of any order to the circuit court of the jurisdiction wherein the violation was alleged to have occurred or other appropriate court. Any person violating or failing, neglecting, or refusing to obey an order issued by the Department or the chief administrative officer or his designee on behalf of the VESCP authority may be compelled in a proceeding instituted in the circuit court of the jurisdiction wherein the violation was alleged to have occurred or other appropriate court to obey same and to comply therewith by injunction, mandamus, or other appropriate remedy. Upon completion and approval of corrective action or obtaining an approved plan or any required permits, the order shall immediately be lifted. Nothing in this section shall prevent the Department, the Board, or the chief administrative officer or his designee on behalf of the VESCP authority from taking any other action specified in § 62.1-44.15:63. 

1973, c. 486, § 21-89.8; 1986, c. 328; 1988, cc. 694, 891, § 10.1-566; 1992, c. 298; 1993, c. 925; 2001, c. 490; 2003, c. 827; 2012, cc. 249, 785, 819; 2013, cc. 756, 793.



§ 62.1-44.15:63. Penalties, injunctions and other legal actions.

A. Violators of § 62.1-44.15:55, 62.1-44.15:56, or 62.1-44.15:58 shall be guilty of a Class 1 misdemeanor.

B. Any person who has violated or failed, neglected, or refused to obey any regulation or order of the Board, any order, notice, or requirement of the Department or VESCP authority, any condition of a permit, or any provision of this article or associated regulation shall, upon a finding of an appropriate court, be assessed a civil penalty. If a locality or district serving as a VESCP authority has adopted a uniform schedule of civil penalties as permitted by subsection K of § 62.1-44.15:54, such assessment shall be in accordance with the schedule. The VESCP authority or the Department may issue a summons for collection of the civil penalty. In any trial for a scheduled violation, it shall be the burden of the locality or Department to show the liability of the violator by a preponderance of the evidence. An admission or finding of liability shall not be a criminal conviction for any purpose. Any civil penalties assessed by a court shall be paid into the treasury of the locality wherein the land lies, except that where the violator is the locality itself, or its agent, or where the Department is issuing the summons, the court shall direct the penalty to be paid into the state treasury.

C. The VESCP authority, the Department, or the owner of property that has sustained damage or which is in imminent danger of being damaged may apply to the circuit court in any jurisdiction wherein the land lies or other appropriate court to enjoin a violation or a threatened violation under § 62.1-44.15:55, 62.1-44.15:56, or 62.1-44.15:58 without the necessity of showing that an adequate remedy at law does not exist; however, an owner of property shall not apply for injunctive relief unless (i) he has notified in writing the person who has violated the VESCP, the Department, and the VESCP authority that a violation of the VESCP has caused, or creates a probability of causing, damage to his property, and (ii) neither the person who has violated the VESCP, the Department, nor the VESCP authority has taken corrective action within 15 days to eliminate the conditions that have caused, or create the probability of causing, damage to his property.

D. In addition to any criminal or civil penalties provided under this article, any person who violates any provision of this article may be liable to the VESCP authority or the Department, as appropriate, in a civil action for damages.

E. Without limiting the remedies that may be obtained in this section, any person violating or failing, neglecting, or refusing to obey any injunction, mandamus, or other remedy obtained pursuant to this section shall be subject, in the discretion of the court, to a civil penalty not to exceed $2,000 for each violation. A civil action for such violation or failure may be brought by the VESCP authority wherein the land lies or the Department. Any civil penalties assessed by a court shall be paid into the treasury of the locality wherein the land lies, except that where the violator is the locality itself, or its agent, or other VESCP authority, or where the penalties are assessed as the result of an enforcement action brought by the Department, the court shall direct the penalty to be paid into the state treasury.

F. With the consent of any person who has violated or failed, neglected, or refused to obey any regulation or order of the Board, any order, notice, or requirement of the Department or VESCP authority, any condition of a permit, or any provision of this article or associated regulations, the Board, the Director, or VESCP authority may provide, in an order issued by the Board or VESCP authority against such person, for the payment of civil charges for violations in specific sums, not to exceed the limit specified in subsection E. Such civil charges shall be instead of any appropriate civil penalty that could be imposed under subsection B or E.

G. Upon request of a VESCP authority, the attorney for the Commonwealth shall take legal action to enforce the provisions of this article. Upon request of the Board, the Department, or the district, the Attorney General shall take appropriate legal action on behalf of the Board, the Department, or the district to enforce the provisions of this article.

H. Compliance with the provisions of this article shall be prima facie evidence in any legal or equitable proceeding for damages caused by erosion or sedimentation that all requirements of law have been met and the complaining party must show negligence in order to recover any damages.

1973, c. 486, § 21-89.11; 1988, cc. 694, 891, § 10.1-569; 1992, c. 298; 1993, c. 925; 1995, c. 832; 1996, c. 518; 2012, cc. 785, 819; 2013, cc. 756, 793.





		§ 62.1-44.23. Enforcement by injunction, etc.

Any person violating or failing, neglecting or refusing to obey any rule, regulation, order, water quality standard, pretreatment standard, or requirement of or any provision of any certificate issued by the Board, or by the owner of a publicly owned treatment works issued to an industrial user, or any provisions of this chapter, except as provided by a separate article, may be compelled in a proceeding instituted in any appropriate court by the Board to obey same and to comply therewith by injunction, mandamus or other appropriate remedy.

Code 1950, § 62.1-37; 1952, c. 702; 1968, c. 659; 1970, c. 638; 1977, c. 263; 1988, c. 167; 1990, c. 717; 1994, c. 489; 2013, cc. 756, 793.



62.1-44.15(8b) – injunction with special order

(8b) Such special orders are to be issued only after a hearing before a hearing officer appointed by the Supreme Court in accordance with § 2.2-4020 or, if requested by the person, before a quorum of the Board with at least 30 days' notice to the affected owners, of the time, place and purpose thereof, and they shall become effective not less than 15 days after service as provided in § 62.1-44.12; provided that if the Board finds that any such owner is grossly affecting or presents an imminent and substantial danger to (i) the public health, safety or welfare, or the health of animals, fish or aquatic life; (ii) a public water supply; or (iii) recreational, commercial, industrial, agricultural or other reasonable uses, it may issue, without advance notice or hearing, an emergency special order directing the owner to cease such pollution or discharge immediately, and shall provide an opportunity for a hearing, after reasonable notice as to the time and place thereof to the owner, to affirm, modify, amend or cancel such emergency special order. If an owner who has been issued such a special order or an emergency special order is not complying with the terms thereof, the Board may proceed in accordance with § 62.1-44.23, and where the order is based on a finding of an imminent and substantial danger, the court shall issue an injunction compelling compliance with the emergency special order pending a hearing by the Board. If an emergency special order requires cessation of a discharge, the Board shall provide an opportunity for a hearing within 48 hours of the issuance of the injunction.







Enforcement by Injunction Recommendations:

· Merge §62.1-44.15:63, Penalties, injunctions and other legal actions and §62.1-44.15:64, Stop work orders by Department; civil penalties into one section as the provisions are all related to the rights of private parties.

· Harmonize the rest of the provisions in SWMA and ESCL regarding enforcement by injunction.

· Keep the SWMA and ESCL sections different but look at penalty amounts and possible increase of maximum penalty in ESCL.

· Move the §62.1-44.15:58 provisions and any other provisions regarding the landowner’s rights and add into the combined section of 15:63 and 15:64.

· Discuss with the SAG the need for 15:64.
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Wordsmithing Work Group (WWG)





Please note, the line numbers referenced in the following correspond to the SWCL, ESCL, CBPA, and SWCL document used at the March and April SAG meetings. 



		

		SWMA

(LINES 2 – 1022)

		ESCL

(LINES 1023 – 1717)

		CBPA 

(LINES 1718 – 1941)

		SWCL

(LINES 1942 –2290)



		Definitions



		62.1-44.15:24

(starts at Line 3)

		62.1-44.15:51

(starts at Line 1024)

		62.1-44.15:68

(starts at Line 1741)

		62.1-44.3

(starts at Line 1956)







“Land disturbing activity”

		SWMA

		ESCL



		- “Land disturbing activity” defined with exemptions referenced in 62.1-44.15:34

(Line 22)

"Land disturbance" or "land-disturbing activity" means a man-made change to the land surface that potentially changes its runoff characteristics including clearing, grading, or excavation, except that the term shall not include those exemptions specified in § 62.1-44.15:34. 



















		 “Land disturbing activity” defined with exceptions included

(Line 1063)

"Land-disturbing activity" means any man-made change to the land surface that may result in soil erosion from water or wind and the movement of sediments into state waters or onto lands in the Commonwealth, including, but not limited to, clearing, grading, excavating, transporting, and filling of land, except that the term shall not include:

1. Minor land-disturbing activities such as home gardens and individual home landscaping, repairs, and maintenance work;

2. Individual service connections;

3. Installation, maintenance, or repair of any underground public utility lines when such activity occurs on an existing hard surfaced road, street, or sidewalk, provided the land-disturbing activity is confined to the area of the road, street, or sidewalk that is hard surfaced;

4. Septic tank lines or drainage fields unless included in an overall plan for land-disturbing activity relating to construction of the building to be served by the septic tank system;

5. Permitted surface or deep mining operations and projects, or oil and gas operations and projects conducted pursuant to Title 45.1;

6. Tilling, planting, or harvesting of agricultural, horticultural, or forest crops, livestock feedlot operations, or as additionally set forth by the Board in regulation, including engineering operations as follows: construction of terraces, terrace outlets, check dams, desilting basins, dikes, ponds, ditches, strip cropping, lister furrowing, contour cultivating, contour furrowing, land drainage, and land irrigation; however, this exception shall not apply to harvesting of forest crops unless the area on which harvesting occurs is reforested artificially or naturally in accordance with the provisions of Chapter 11 (§ 10.1-1100 et seq.) of Title 10.1 or is converted to bona fide agricultural or improved pasture use as described in subsection B of § 10.1-1163;

7. Repair or rebuilding of the tracks, rights-of-way, bridges, communication facilities, and other related structures and facilities of a railroad company;

8. Agricultural engineering operations, including but not limited to the construction of terraces, terrace outlets, check dams, desilting basins, dikes, ponds not required to comply with the provisions of the Dam Safety Act (§ 10.1-604 et seq.), ditches, strip cropping, lister furrowing, contour cultivating, contour furrowing, land drainage, and land irrigation;

9. Disturbed land areas of less than 10,000 square feet in size or 2,500 square feet in all areas of the jurisdictions designated as subject to the Chesapeake Bay Preservation Area Designation and Management Regulations; however, the governing body of the program authority may reduce this exception to a smaller area of disturbed land or qualify the conditions under which this exception shall apply;

10. Installation of fence and sign posts or telephone and electric poles and other kinds of posts or poles;

11. Shoreline erosion control projects on tidal waters when all of the land-disturbing activities are within the regulatory authority of and approved by local wetlands boards, the Marine Resources Commission, or the United States Army Corps of Engineers; however, any associated land that is disturbed outside of this exempted area shall remain subject to this article and the regulations adopted pursuant thereto; and

12. Emergency work to protect life, limb, or property, and emergency repairs; however, if the land-disturbing activity would have required an approved erosion and sediment control plan, if the activity were not an emergency, then the land area disturbed shall be shaped and stabilized in accordance with the requirements of the VESCP authority.











Recommendation for land disturbing activity definition:

· Remove the exceptions listed in the ESCL’s land disturbing activity definition and add to the new E&S applicability section.

· Harmonize/combine the SWMA and ESCL land disturbing activity definitions and add a definition for soil erosion as follows:

"Land-disturbing activity" means a man-made change to the land surface that may result in soil erosion or potentially change its run-off characteristics including, but not limited to, clearing, grading, excavating and filling of land. The term shall not include those activities listed in ______ (TBA – the new applicability sections).

"Soil erosion" means the movement of sediments by wind or water into state waters or onto lands in the Commonwealth.

· Will need to further discuss the use of exemptions or exceptions for the new applicability sections. Note, in the SWMA both terms are used.

· SWMA Land-disturbing activity definition include “except that the term shall not include those exemptions”

· 44.15:34.C.4 is listed as an exemptions but in the text it says exception (Line 616).






“CBPA land disturbing activity”

		SWMA



		For clarity, delete “CBPA land disturbing activity” definition and simply state regulatory thresholds in Regulated Activities section?

(Line 9)

"Chesapeake Bay Preservation Act land-disturbing activity" means a land-disturbing activity including clearing, grading, or excavation that results in a land disturbance equal to or greater than 2,500 square feet and less than one acre in all areas of jurisdictions designated as subject to the regulations adopted pursuant to the Chesapeake Bay Preservation provisions of this chapter.



		



		







Recommendation for CBPA land disturbing activity definition:

· Delete the definition of the CBPA land-disturbing activity from the SWMA.

· Revise 44.15:34.C.4 and add a new C.5 exemption as follows:

4. Land-disturbing activities that disturb less than one acre of land area which are not part of a larger common plan of development or sale that results in one acre or greater of land  disturbance and which are not in a localities subject to the provisions of the Chesapeake Bay Preservation Act (§ 62.1-44.15:67 et seq.). However, the governing body of any locality that administers a VSMP may reduce this exception to a smaller area of disturbed land or qualify the conditions under which this exception shall apply

5. Land-disturbing activities that disturb less than an area of 2,500 square feet in all areas of the jurisdictions designated as subject to the Chesapeake Bay Preservation Area Designation and Management Regulations. However, the governing body of any locality that administers a VSMP may reduce this exception to a smaller area of disturbed land or qualify the conditions under which this exception shall apply.

· For the new ESCL applicability section (see above recommendation for land disturbing activity), modify exception #9 as follows: 

9. Land-disturbing activities that disturb less than 10,000 square feet or 2,500 square feet in all areas of the jurisdictions designated as subject to the Chesapeake Bay Preservation Area Designation and Management Regulations. However, the governing body of the program authority may reduce this exception to a smaller area of disturbed land or qualify the conditions under which this exception shall apply.












“Water quality volume”

		SWMA



		- If technical criteria are moved from statute into regs, can omit “Water Quality Volume”

[Keep in statute, but harmonize with SWM regulations]

(Line 81)

"Water quality volume" means the volume equal to the first one-half inch of runoff multiplied by the impervious surface of the land development project.





		







Recommendation for water quality volume definition:

· Delete the definitions of water quality volume in the SWMA (line 81) and the ESCL (line 1140).

· Delete the term water quality volume and add the actual definition into 44.15:28 and 44.15:52 as follows:

(Line 377)… subsection if the practices are designed to (i) detain the water quality volume volume equal to the first one-half inch of runoff multiplied by the impervious surface of the land development project and to release it over 48 hours;…

(Line 1156) …velocity requirements for natural or man-made channels if the practices are designed to (i) detain the water quality volume volume equal to the first one-half inch of runoff multiplied by the impervious surface of the land development project and to release it over 48 hours…






“Owner”

If choose to amend SWCL rather than having separate provisions in SWMA or ESCL, need to review definitions such as “owner”

		ESCL

		SWCL



		(Line 1111)

"Owner" means the owner or owners of the freehold of the premises or lesser estate therein, mortgagee or vendee in possession, assignee of rents, receiver, executor, trustee, lessee, or other person, firm, or corporation in control of a property.



		(Line 1992)

"Owner" means the Commonwealth or any of its political subdivisions, including but not limited to sanitation district commissions and authorities and any public or private institution, corporation, association, firm, or company organized or existing under the laws of this or any other state or country, or any officer or agency of the United States, or any person or group of persons acting individually or as a group that owns, operates, charters, rents, or otherwise exercises control over or is responsible for any actual or potential discharge of sewage, industrial wastes, or other wastes to state waters, or any facility or operation that has the capability to alter the physical, chemical, or biological properties of state waters in contravention of § 62.1-44.5.







Recommendation for owner definition:

· DEQ will draft a harmonized definition of owner that will be for both SWMA and ESCL programs.


State Permits

WWG – move to SWCL?

		SWMA

		SWCL



		62.1-44.15:26 - Can this be addressed by amending 62.1-44.15(5a)?

(Line 179)

§ 62.1-44.15:26. State permits.

A. All state permits issued by the Board under this article shall have fixed terms. The term of a state permit shall be based upon the projected duration of the project, the length of any required monitoring, or other project operations or permit conditions; however, the term shall not exceed five years. The term of a permit issued by the Board shall not be extended by modification beyond the maximum duration and the permit shall expire at the end of the term unless it is administratively continued in accordance with Board regulations.

B. State individual construction permits shall be administered by the Department.



		62.1-44.15(5a)

(Handout)

(5a) All certificates issued by the Board under this chapter shall have fixed terms. The term of a Virginia Pollution Discharge Elimination System permit shall not exceed five years. The term of a Virginia Water Protection Permit shall be based upon the projected duration of the project, the length of any required monitoring, or other project operations or permit conditions; however, the term shall not exceed 15 years. The term of a Virginia Pollution Abatement permit shall not exceed 10 years, except that the term of a Virginia Pollution Abatement permit for confined animal feeding operations shall be 10 years. The Department of Environmental Quality shall inspect all facilities for which a Virginia Pollution Abatement permit has been issued to ensure compliance with statutory, regulatory, and permit requirements. Department personnel performing inspections of confined animal feeding operations shall be certified under the voluntary nutrient management training and certification program established in § 10.1-104.2. The term of a certificate issued by the Board shall not be extended by modification beyond the maximum duration and the certificate shall expire at the end of the term unless an application for a new permit has been timely filed as required by the regulations of the Board and the Board is unable, through no fault of the permittee, to issue a new permit before the expiration date of the previous permit.









Recommendation for state permits:

· Delete 44.15:26 as this is covered under the SWCL’s 44.15(5a) [Note, construction GP is a VPDES permit and the term and continuance provision is under SWCL.

· Ask the SAG to discuss the possibility of amending the SWCL continuance provisions as is allowed under the 44.15:26 (continuance by regulation)?
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Training Provisions:

SWMA:

§ 62.1-44.15:27. Establishment of Virginia Stormwater Management Programs.

C. In support of VSMP authorities, the Department shall may:

1. Provide assistance grants to localities not currently operating a local stormwater management program to help the localities to establish their VSMP.

2. Provide technical assistance and training. 

3. Provide qualified services in specified geographic areas to a VSMP to assist localities in the administration of components of their programs. The Department shall actively assist localities in the establishment of their programs and in the selection of a contractor or other entity that may provide support to the locality or regional support to several localities.

§ 62.1-44.15:30. Education and training programs Certification of program personnel.

A. The Board shall issue separate or combined certificates of competence concerning the content and application of specified subject areas of this article and accompanying regulations, including program administration, plan review, and project inspection, to personnel of VSMP authorities and to any other persons who have completed training programs or in other ways demonstrated adequate knowledge to the satisfaction of the Board. The Department may administer education and training programs for specified subject areas of this article and accompanying regulations, and is authorized to charge persons attending such programs reasonable fees to cover the costs of administering the programs. As part of education and training programs authorized pursuant to subsection E of § 62.1-44.15:52, the Department shall develop or certify expanded components to address program administration, plan review, and project inspection elements of this article and attendant regulations. Reasonable fees to cover the costs of these additional components may be charged.

B. Effective July 1, 2014, pPersonnel of VSMP authorities and localities regulating Chesapeake Bay Preservation Act land disturbing activities who are administering programs, reviewing plans or conducting inspections pursuant to this chapter shall hold a certificate of competence as provided in subsection A. Professionals registered in the Commonwealth pursuant to Article 1 (§ 54.1-400 et seq.) of Chapter 4 of Title 54.1 shall be deemed to have met the provisions of this section for the purposes of renewals. 

§ 62.1-44.15:32. Duties of the Department.

A. The Department shall provide technical assistance, training, research, and coordination in stormwater management technology to VSMP authorities consistent with the purposes of this article.



E&SC Law:

§ 62.1-44.15:52. Virginia Erosion and Sediment Control Programs.

B. The Board shall provide technical assistance and advice to, and conduct and supervise educational programs for VESCP authorities.

E. The Board shall issue certificates of competence concerning the content, application, and intent of specified subject areas of this article and accompanying regulations, including program administration, plan review, and project inspection, to personnel of program authorities and to any other persons who have completed training programs or in other ways demonstrated adequate knowledge. The Department shall administer education and training programs for specified subject areas of this article and accompanying regulations, and is authorized to charge persons attending such programs reasonable fees to cover the costs of administering the programs. Such education and training programs shall also contain expanded components to address plan review and project inspection elements of the Stormwater Management Act (§ 62.1-44.15:24 et seq.) and attendant regulations in accordance with § 62.1-44.15:30. 

F. Department personnel conducting inspections pursuant to this article shall hold a certificate of competence as provided in subsection E. 

§ 62.1-44.15:53. Certification of program personnel.

A. The minimum standards of VESCP effectiveness established by the Board pursuant to subsection C of § 62.1-44.15:52 shall provide that (i) an erosion and sediment control plan shall not be approved until it is reviewed by a certified plan reviewer; (ii) inspections of land-disturbing activities shall be conducted by a certified inspector; and (iii) a VESCP shall contain a certified program administrator, a certified plan reviewer, and a certified project inspector, who may be the same person.

B. Any person who holds a certificate of competence from the Board in the area of plan review, project inspection, or program administration that was attained prior to the adoption of the mandatory certification provisions of subsection A shall be deemed to satisfy the requirements of that area of certification.

C. Professionals registered in the Commonwealth pursuant to Article 1 (§ 54.1-400 et seq.) of Chapter 4 of Title 54.1 or a professional soil scientist as defined in § 54.1-2200 shall be deemed to satisfy the certification requirements for the purposes of renewals. A. The Board shall issue separate or combined certificates of competence concerning program administration, plan review, and project inspection to persons who have demonstrated adequate knowledge to the satisfaction of the Board. The Department may administer education and training programs for specified subject areas of this article and accompanying regulations, and is authorized to charge persons attending such programs reasonable fees to cover the costs of administering the programs.

B. Personnel of VESCP authorities and localities regulating Chesapeake Bay Preservation Act land disturbing activities who are administering programs, reviewing plans or conducting inspections pursuant to this chapter shall hold a certificate of competence as provided in subsection A.

§ 62.1-44.15:55. Regulated land-disturbing activities; submission and approval of erosion and sediment control plan.

B. The VESCP authority shall review erosion and sediment control plans submitted to it and grant written approval within 60 days of the receipt of the plan if it determines that the plan meets the requirements of this article and the Board's regulations. and if the person responsible for carrying out the plan certifies that he will properly perform the erosion and sediment control measures included in the plan and shall comply with the provisions of this article. In addition, as a prerequisite to engaging in the land-disturbing activities shown on the approved plan, the person responsible for carrying out the plan shall provide the name of an individual holding a certificate of competence to the VESCP authority, as provided by § 62.1-44.15:52, who will be in charge of and responsible for carrying out the land-disturbing activity. However, any VESCP authority may waive the certificate of competence requirement for an agreement in lieu of a plan for construction of a single-family residence. If a violation occurs during the land-disturbing activity, then the person responsible for carrying out the agreement in lieu of a plan shall correct the violation and provide the name of an individual holding a certificate of competence, as provided by § 62.1-44.15:52. Failure to provide the name of an individual holding a certificate of competence prior to engaging in land-disturbing activities may result in revocation of the approval of the plan and the person responsible for carrying out the plan shall be subject to the penalties provided in this article. 

Provisions re: Multijurisdictional Projects:

SWMA:

§ 62.1-44.15:27. Establishment of Virginia Stormwater Management Programs.

H. A VSMP authority may enter into agreements or contracts with the Department, soil and water conservation districts, adjacent localities, or other public or private entities to carry out or assist with the responsibilities of this article. A VSMP Authority may enter into an agreement with an adjacent VSMP authority regarding the administration of multijurisdictional projects whereby the jurisdiction that contains the greater portion of the project shall be responsible for all or part of the administrative procedures.

§ 62.1-44.15:32. Duties of the Department.

A. The Department shall provide technical assistance, training, research, and coordination in stormwater management technology to VSMP authorities consistent with the purposes of this article.

B. The Department is authorized to review the stormwater management plan for any project with real or potential interjurisdictional impacts upon the request of one or all of the involved localities to determine that the plan is consistent with the provisions of this article. Any such review shall be completed and a report submitted to each locality involved within 90 days of such request being accepted. The Department may charge a fee of the requesting locality to cover its costs for providing such services. 

C. The Department shall be responsible for the implementation of this article.

E&SC Law:

§ 62.1-44.15:55. Regulated land-disturbing activities; submission and approval of erosion and sediment control plan.

A. Except as provided in § 62.1-44.15:56 for state agency and federal entity land-disturbing activities, no person shall engage in any land-disturbing activity until he has submitted to the VESCP authority an erosion and sediment control plan for the land-disturbing activity and the plan has been reviewed and approved. Upon the development of an online reporting system by the Department, but no later than On or after July 1, 2014, a VESCP authority shall then be required to obtain evidence of coverage under the state permit Virginia Stormwater Management Program permit coverage where it is required prior to providing approval to begin land disturbance. Where land-disturbing activities involve lands under the jurisdiction of more than one VESCP, an erosion and sediment control plan may, at the request of one or all of the VESCP authorities, be submitted to the Department for review and approval rather than to each jurisdiction concerned. The Department may charge the jurisdictions requesting the review a fee sufficient to cover the cost associated with conducting the review. A VESCP may enter into an agreement with an adjacent VESCP regarding the administration of multijurisdictional projects whereby the jurisdiction that contains the greater portion of the project shall be responsible for all or part of the administrative procedures. Where the land-disturbing activity results from the construction of a single-family residence, an agreement in lieu of a plan may be substituted for an erosion and sediment control plan if executed by the VESCP authority.
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